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hereto, and all documents and certificates to be delivered by
the parties pursuant hereto, collectively represent the entire
understanding and agreement between Buyer and Scller with
respect to the subject matter hereof. 2All schedulee attached
to this Agreement shall be deemed part of this Agreement and
incorporated herein, where applicable, as if fully set forth
herein. This Agreement supersedes all prior negotiations
between Buyer and Seller, and all letters of intent and other
writings relating to such negotiations, and cannot be amended,
supplemented or modified except by an agreement in writing
which makes specific reference to this Agreement or an agree-
ment delivered pursuant hereto, as the case may be, and which
is signed by the party against which enforcement of any such
amendment, supplement or modification is sought.

12.7 Waiver of Compliance; Consents. Except as otherwise
provided in this Agreement, any failure of any of the parties
to comply with any obligation, representation, warranty,
covenant, agreement or condition herein may be waived by the
party entitled to the benefits thereof only by a written
instrument signed by the party granting such waiver, but such
waiver or failure to insist upon strict compliance with such
obligation, representation, warranty, covenant, agreement or
condition shall not operate as a waiver of, or estoppel with
respect to, any subsequent or other failure. Whenever this

Agreement requires or permits consent by or on behalf of any
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party hereto, such consent shall be given in writing in a
manner consistent with the requirements for a waiver of compli-
ance as set forth in this Section 12.7.

12.8 Severabpility. If any provision of this Agreement or
the application thereof to any percon or circumstance shall he
invalid or unenforceable to any extent, the remainder to this
Agreement and the application of such provision to other
persons or circumstances shall not be affected thereby and
shall be enforced to the grcatoct extent permitted by law,
provided that the remainder of the Agreement remains consistent
with the intent of the parties.

12.9 Counterparts. Thie Agreement may be signed in any
number of counterparts with the same effect as if the signature
on each such counterpart were upon the same instrument.

IN WITNESS WHEREOF, this Agreement has been executed by

Buyer and Seller as of the date firsat above writtcn.

BUYER:

HEKILI BROADCASTING COMPANY
BY: )

Michael S. Naumu, President
SELLER:
CHESTNUT BROADCASTING, INC.

BY:
Christopher Devine, President

W Nasect g1
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party hereto, such consent shall be given in writing in a
mahner consistent with the requirements for a waiver of compli-
ance ag set forth in this Section 12.7,

12.8 Severability. If any provision of this Agreement or
the application thereof to any person or circumstance shall bhe
invalid or unenforceable to any extent, the remainder to this
Agreement and the application of such provision to other
persons or circumstances shall not be affected thereby and
shall be enforced to the greatest extent permitted by law,
provided that the remainder of the Agreement remains consistent
with the intent of the parties.

12.9 Counterparts. This Agreement may be signed in any
number of counterparts with the same effect as if the signature
on each such counterpart were upon the same instrument.

IN WITNESS WHEREOF, this Agreement has been executed by
Buyer and Seller as of the date first above written.

BUYEFR:
HEKILI BROADCASTING COMPANY

BY:

Michael S. Naumu; President
SELLER:
CHESTNUT BROADCASTING, INC.

L4

BY:
Christopher Devine, President

262N assetagr
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INDEMNIFICATION FUND AGREEMENT

This TNNFMNTFTCATTON FUND AGREEMENT dated January 14,
1994, by and among HEKILI BROADCASTING COMPANY, a Utah corpora-
tion (the "Buyer"), CHESTNUT BROADCASTING, INC., a Delaware
corporation ("Seller"), and Zions First National Bank, as
Escrow Agent (the "Escrow Agent").

WITNESSETH:

WHEREAS, Buyer and Seller entered into an Asset Purchase
Agreement on the date hereof (the "Purchase Agreement"), by
which Seller agreed to sell, transfer and deliver to Buyer, and
Buyer agreed to purchase and assuma, substantially all of the
assets of radio station KBER-FM, 101.1, Ogden, Utah (the
“Station"); and

WHFRFAS, pursuant to Section 11.5 of the Purchase Agree-
ment, Buyer and Seller have agreed that Two Hundred Fifty
Thousand Dollars ($250,000.00) of the Purchase Price to be paid
by DBuyer to Sellér shall be depomited in escrow with the Dscrow
Agent in order to provide a fund for the payment of any claims
of Buyer giving rise toc indemnification under the Purchase
Agreement.

NOW, THEREFORE, in consideration of the above and of the

promises contained herein, the parties, intending legally to be
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bound, agree as follows:

SECTION 1
ANDEMNIFICATION IUND
1.1 Delivery. Simultaneously with the execution of this

Agreement, Buyer is depositing, by bank check or certified
check or by other means mutually acceptable to the parties,
with the Escrow Agent One Hundrad Thousand Dollars
($100,000.00) to be held by the Escrow Agent pursuant to the
terms of this Agreement as an earnest money deposit. In the
event the closing of the Purchase Agreement does not occur, on
or before November 30, 1994, the Escrow Agent shall deliver to
the Seller the One Hundred Thousand Dollars ($100,000.00)
earnest money deposit to be retained by the Seller as liguidat-
ed damages pursuant to Section 10.4 of the Purchase Agreement
and provided that the failure to close is due to a default on
the part of the Buyer, unless otherwise directed by the par-
ties, in writing. This sum, and the earnings or other proceeds
of investment thereof, shall be referred to collectively herein
as the "Indemnification Fund.® An additional $150,000.00 shall
be deposited to this Indemnification Fund at Closing of the
Purchase Agreement.

1.2 Receipt.. The Escrow Agent hereby acknowledges -
receipt of the Indemnification Fund and agrees to hold and
disburse the Indemnification Fund in accordance with the terms

and conditions of this Agreement and for the uses and purposes
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stated herein.

1.3 Inv n . The Escrow Agent shall,
pending the disbursement of the Indemnification Fund pursuant
to this Agreement, invest the Indemnification Fund in accor-
dance with Seller’s instructions in (a) direct obligations of,
or obligations fully guaranteed by, thse United States of
America or any agency of the United States of America, (b)
certificates of deposit issued by commercial banks having a
combined capital, surplus and undivided profits of not less
than Twenty-Five Million Dollars ($25,000,000.00), or (c) other
investments of equal or greater security and liquidity as
directed by the Seller, in writing.

SECTION 2
oc RES FOR F1 D

The Escrow Agent shall dispose of or distribute the
Indemnification Fund only in accordance with this Section 2.

2.1 Clagims Procedure. The following procedure shall
govern the application of the Indemnification Fund to satisfy
any claims by Buyer which may be brought pursuant to Section 10
of the Purchase Agreenent.

a. Buyer shall promptly give written notice to the
Seller and the Escrow Agent of all claims that could constitute
a claim against the Indemnification Fund. The written notice
shall specify (i) the factual basis for such claim, (ii) the

amount of the Indemnification Fund to be reserved against the
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claim, and (iii) that Buyer has given a copy of such notice to
Seller.

b. With respect to claims between Buyer and Seller
following receipt of notice from Buyer of a claim, Seller shall
have thirty (30) days to make such investigation of the claim
as Saller deems necassary or desjrable. For thea purposes of
such investigation, Buyer agreeas to make available to Seller or
its authorized representative(s) the information relied upon by
Buyer to substantiate the claim. If Buyer and Seller agree at
or prior to the expiration of said thirty (30) day period (or
any mutually agreed upon extension thereof) to the validity and
amount of such claim, they shall promptly give the Escrow Agent
joint instructions in writing to transfer such portion of the
Indemnification Fund agreed upon by Buyer and Seller as shall
be necessary to reimburse Buyer for such claim. If Buyer and
Seller do not agree within said period (or mutually agreed upon
extension thereof), the matter shall be referred to arbitration
as provided for in Paragraph 2.3 hereof, and the Escrow Agent
(or the party holding the Indemnification Fund) shall take
whatever action is ordered by the arbitrator.

2.2 Release of Indemnification Fund. ©On the 12th month
after Closing Date, if no claim for indemnification ie pending,
the Escrow Agent shall pay to Seller, by way of certified check
or bank check the amount then remaining of the Indemnification

Fund. If the 12th month after Closing Date, Buyer has any
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indemnification claims pending, the Escrow Agent shall retain
an amount suftficient to satisty such claims and remit the
balance to Seller. Nothing contained herein shall be deemed to
limit the survival period of the representations and warranties
set forth in Section 11.1 of the Purchase Agreement or to
restrict or limit Buyer’s rights to indemnification under the
Purchase Agreement, including Seller‘s liability for claims in
excess of the Indemnification Fund as stated in Section 11.5 of
the Purchase Agreement.

2.3 Dispute. In the event of any disagreement among any
of the parties to this Agreement, the Escrow Agent shall not
conply with any such claims or demands as long as such dis-
agreements may continue, and in so refusing, the Escrow Agent
shall make no delivery or other disposition of any property
then held by it under this Agreement until its obligations have
been finally determined as provided in this Section 2.3 or
until it has received appropriate instructions in writing,
signed by both Buyer and Seller. All disputes hereunder shall
be settled by arbitration under the rules of the American
Arbitration Association with Buyer and Seller each to appoint
an arbitrator and the two (2) arbitrators thus appointed to
oelevl a Lhicd (3:d) arbitiatur. The devision of Lhe artklirza-

tors shall be final and binding on all parties hereto. The
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expenses of arbitration shall be borne by the losing party or
in such other manner as the arbitrators may decree.

SECTION 3
ESCROW AGENT
3.1 Appointment. The Buyer and Seller hereby appoint
pscrow Agent to serve herevunder and the Escrow Agent hercby
accepts such appointment and agrees to perform all duties which

are expressly set forth in this Agreement.

3.2 Escrow Agent Only a Depository. The Escrow Agent

acts hereunder as a depository only and is not responsible or
liable for the sufficiency, correctness, genuineness or validi-
ty of any instrument deposited hereunder or with respecl Lu Lhe
form or execution of the same or the identity, authority or
rights of any person executing or depositing the same.

3.3 Notice of Default. The Escrow Agent shall not be
regquired to take or be bound by notice of any default by the
undersigned or to take any action with respect to such default
involving any expence or liability unless notice in writing of
such default is given to an officer of the Escrow Agent by the
undersigned or any of them, and unless the Escrow Agent is
indemnified in a manner satisfactory to it against any such
expense or liability.

3.4 Reljance Upon Documents. The Escrow Agent shall be

protected in acting upon any notice, request, waiver, consent,



B81-14,54 1Z:15 & s881 532 3786 Wirder & Haslan

receipt or other paper or document received from the under-
signed partiea and believed by the Esorow Agont to be genuine.

3.5 tat . The Escrow Agent shall not
be liable for any error of judgment or for any act done or step
taken or omitted by it in good faith or for any mistake of fact
or law or for anything which the Escrow Agent may do or refrain
from doing in connection herewith, except for its own willful
miasconduct.

3.6 compensatjion. The fees for the services of the
Escrow Agent under the terms of this Agreement are set forth
below, The Escrow Agent shall have a first lien on the proper-
ty and papers held by it hereunder for its compensation and any
costs or expense incurred.

a. In the event the fees due the Escrow Agent
remain unpaid for a period of ninety (90) days, the Escrow
Agent shall have the right and is hereby authorized in its sole
and absolute discretion to continue the escrow, terminate all
duties hereunder, close all accounting or other records, obtain
payment of its compensation, coste, liability or expense and
destroy all documents, records and files or retain such items
in a dormant account status subject to the escheat laws of the
State of Utah.

b. All fees and charges shall be paid S0% by Seller
and 50% by Buysr.

c. The fees of the Escrow Agent shall be:
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(i) Minimum fee $500.00
(ii) Annual fea $300.00
(iii) Additional reasonable compensation will be
charged for such other and further duties as may be required of
the Escrow Agent in the performance of this Agreement.

d. In addition to the escrow fee paid or agreed
upon, the parties agree to pay the Escrow Agent‘s cosfs and
expenses including a reasonable attorney fee in the event of
any dispute or liquidation threatened or commenced which
requires the Escrow Agent to refer such matter to its attor-
neys.

3.7 1Indemnification. Buyer and Seller hereby agrees to
indemnify, keep indemnified, and save Escrow Agent harmless
from and against any and all claims, demands, actions, proceed-
ings, judgments, losses, damages, counsel fees, court costs,
payments, expenses and all liabilities whatsoever, which Escrow
Agent at any time shall or may sustain or incur by reason of
conmplying with the duties of this Agreement or any requests
made by Buyer or Seller,

3.8 Resignation. Escrow Agent may resign at any time
upon giving the parties hereto thirty (30) days’ prior written
notice to that effect. In such avent, the successor shall be
such person, firm or corporation as shall be mutually selected
by Buyer and Seller. It is understood and agreed that such

reaignation shall not be effective until a successor agrees to
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act hereunder; provided, however, if no successor is appointed
and acting hereunder within thirty (30) days after such notice
is given, Escrow Agent may pay and deliver the Indemnification

Fund into a court of competent jurisdiction.

SECTION 4
LIABILITIES OF ECGCROW AGENT

4.1 Limitationg. The Escrow Agent chall bec liable only
to accept, hold and deliver the Indemnification Fund in accor-
dance with the provisions of this Agreement and amendments
thereto, provided, however, that the Escrow Agent shall not
incur any liability with respect to (a) any action taken or
omitted in good faith upon the advice of its counsel given with
respect to any questions relating to the duties and responsi-
bilities of the Escrow Agent under this Agreement, or (b) any
action taken or omitted in reliance upon any instrument which
the Escrow Agent shall in good faith believe to be genuine
(including the execution, the identity or authority of any
person executing such instrument, its validity and effective-
ness, and the truth and accuracy of any information contained
tharein), to have been signed by a proper percon or persons and
to conform to the provisions of this Agreement.

4.2 ¢Collateral Agreements. The Escrow Agent shall not be
bound in any way by any contract or agreement between other

parties hereto, whether or not it has knowledge of any such
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contract or agreement or of its terms or conditions.

SECTION S
TERMINATION

This Agreement shall be torminated (a) upon dishnrsement
or release of the Indemnification Fund by the Escrow Agent,
(b} by written mutual consent signed by all parties, or (¢) by
payment of the Indemnification Fund into a court of competent
jurisdiction in accordance with Section 3.8 hereof. This

Agreement shall not be otherwise terminated.

SECTION 6

OTHER PROVISIONS

6.1 Notices. Any notice, demand or request required or
permitted to be given under the proviasions of this Agreement
shall be in writing and shall be deemed to have been duly
delivered on the date of personal delivery or on the date of
receipt if mailed by registered or certified mail, postage
prepaid and return receipt reguested, and shall be deenmed to
have been received on the date of personal delivery or on the
date set forth on the return receipt, to the following address-
es, or to such other address as any party may reguest in a
notice delivered in accordance with this Section 6.1 to the
other parties hereto:

. Chestnut Broadcasting, Inc.

101 W. Grand
Chicago, Illinois 60610
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Meredith §. Senter, Jr.
Leventhal, Senter & Lerman

Buite 600

2000 K Street N. W.

Washington, D. C. 2006+~1809
To Buyer: Hekili Broadcasting Company

c/o Michael S§. Naumu
1085 East 900 South
Salt Lake City, Utah 84105

Loz Dennis V. Haslam
Winder & Haslam, P.C.
175 West 200 South, Suite 4000
Salt Lake City, Utah 84101

To Esgrow Agent: Zziona Firat National Bank
P. O. Box 30880
salt Lake City, Utah 84130
6.2 Authority for Agreement. Each corporate party
represents and warrants that it has full corporate power and
authority to enter inte this Agreement and has taken all
corporate action necessary to carry out the transaction contem-
plated hereby so that when exacuted this Agreement constitutes
a valid and binding obligation enforceable in accordance with
its terms. Escrow Agent may rely upon any representation of
corporate power and authority made by any corporate party and
shall not be required to inquire further as to corporate power
and authority.
6.3 Definitjons. Capitalized terms not otherwise defined

in this Agreement shall have the respective meanings given them

11
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in the Purchase Agreement.

6.4 Benefit and Assignment. The
of each party under this Agreement may
the prior written consent of all other
shall be binding upon and inure to the
hereto and their respective successors

6.5 nti ree; ; ( nt.

Winder & Haslan 66

rights and obligations
not be assigned without
parties. Thie Agreement
benefit of the parties
and assigns.

This Agreement contains

all the terms agreed upon by the parties with respect to the

subject matter hereof. This Agreement

rmay be amended only by a

written inatrument signed by both parties.

6.6 Headings. The headings of the sections and subsec-

tions of this Agreement are for ease of reference only and do

not evidence the intentions of the parties.

6.7 Governing Law. This Agreement shall be governed by,

and construed according to, the laws of the State of Utah.

6.8 Counterparts. This Agreement may be signed upon any

numbar of counterparts with the same effect ac if the signa-

tures on all counterparts are upon the

same instrument.

IN WITNESS WHEREOQOF, the parties hereto have duly executed

this Agreement as of the date first above written.

BUYER: HEKILI BROADCASTING COMPANY

o Wil

Michael S. Naumu, President

12
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Chestnut Broadcasting, Inc.

BYTT'E‘@‘ ;
Christopher Devine, President

Zions First National Bank

BY
Its

13
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SELLER:

Chestnut Broadcasting, Inc.

By ——

Christopher Devine, President

EBCROW AGENT: Zions First National Bank

BY %“ {ﬂ

Ita 22V & TRIST 0FFiceR,
262700\ indees ags
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CONSULTING AGREEMENT

This AGREEMENT for consulting services ("Agreement”) is made and entered into
as of , 1994, by and between HEKILI BROADCASTING COMPANY, & Utah
corporation ("Hekili"), and MAJOR NETWORK INCORPORATHD, a Delaware corporation
("Consultant*),

WHEREAS, simuitancous with the execution of this Agreement, Hekili is acquiring
radio station XBER, Ogden, Utsh (the “Smtlon ).

WHEREAS, Hekili is desirous of cagaging Consultant, and Consultant is willing to
accept such engagement, to provide consulting and other services to Hekdli in conjunction
with Hekill's operation of the Ststion;

NOW, THRREFORE, {n considerstion of the mutual promises set forth harein, Helkili
and Consuitant hereby agree as follows:

1. Service, Scape and Quality of Work

Consultant agrees to provide the following services for the Station (the "Services %):
provision of advice and sssistance regarding progmm format, alrplay, rotation and music
selection; training and guidance of on-sir personnel; promotion and marketing of the Station,
its format and its agpeal to demographicaily targeted audience segments; and such other
similar and/or related functions as Hekill may reasonably require. Comsultant agrees to
provide the Services in 8 manner that meets all reasonable progrumdiing aseds of Helkdl for
the Station.. Consultant agrees that it will devote such time, attention and resources as may
be necessary to fulfill the Services.

2. Independent Contractor

Consultant is an indspendent contractor, Neither Consultant nor Consultant's
employees are, or siazll be deemed for any purpose to be, employees of Hekdl, Hekil shall
oot bo respoasible t3 Consultant, Consultant’s employees or any governing body for any
payroll taxes or employee benefits related to the performance of the Services by Consultant’s

employees.
3. Foes

In considerarion for Consultant's providing the Services hereunder, Hakdili agrees to
provide Consultant with two (2) minutes of commercial time per hour, 24 hours per day, to
be scheduled in thirty (30) second or sixty (60) secoad units as Consultant may request.
Consuitant shail have the full suthority to sell such commercial time for its own account and
to retain all revenues from the sale of such advertising.

19991.3/011 304/17:04

83
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All program and commercial material furnished by consuitant shall be subject to
review, spproval and discretion of Heldli. Matexial will be reviewed by Hekdli prior to
broadcast and if found by Hekili to be unacceptable for any reason, Hekdli, in its sole
discretion may refuse to broadcast such material. No program or commercial shall be
brosdcact which is not subject to the prior review and approval of Hekill.

4. Term

This Agreement shall become effective 0n the date hereof and shall continue
indefinitely uatil terninsted by either pasty by at loast sixty (60) days’ prior notice to the
other.

s. Assigament

This Agreement shall be binding upon the parties’ respective successors and permitted
sssigns. Neither purty may assiga this Agreement or any of its rights or obligations
hersunder without the prior written consent of the other party.

6.  Ralstionship of Parties

Nothing in this Agreement shall be construed to create o relstionship between the
parties of agency, partnership or joiat veature.

IN WITNESS WHEREOF, the parties hereto, sach acting under duc and proper
authority, have executed this Agreement, under seal, as of the datefirst written above.

HEKIL)
Hekili Brosdcasting Company

By:

Name:

Title:

L1901, 1/04 1394/ T:08 -2
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CONSULTANT
Major Network Incorporatsd

By:

Name:

Title:

[ 2]

19491, 1/011394/17:00 -3



